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On November 26th, 2019, the annual
meeting of the ANDRH about labour law
has taken place at Toulouse School of
Management. The lawyer Paul-Henri
Bernard, who is the co-director of
Capstan Sud-Ouest, spoke about the
recent major changes in labour law to a
room full of enthusiastic professionals.

Maitre Paul-Henri Bernard
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THE MACRON ORDINANCES

The Macron ordinances of September
22th, 2017 significantly reform the Labour
Code. Probably one of the most important
labour law reforms in the recent years.
The Macron ordinances or "labour law
ordinances" as some call them, reform the
Labour Code and overturn the law in at
least four important areas:

1.Collective bargaining;

2.The signing of agreements in smaller
companies;

3.The merger of employee representative
institutions (IRP);

4.The termination of
contracts.

employment

We will be focusing on the last two points.

PROBABLY ONE OF THE
MOST IMPORTANT
LABOUR LAW REFORMS

IN RECENT YEARS

2

The merger of employee representative
Institutions (IRP)

The decree of 26 October 2018 lays down
several rules. The major change made is
the creation of a single employee
representation body: the CSE, which is a
social and economic committee. It merges
the employee delegates (DP), the works
council (EC) and the health, safety and
working conditions committee (CHSCT).

IS THERE A DEADLINE FOR ITS APPLICATION ?

The expiry date for the establishment of a
CSE is one of the main virtues of this
ordinance. Indeed, the companies were
not given the choice, it was an obligation
to merge all 3 institutions according to a
schedule, the deadline being December
31st, 2019.

IS THERE A POSSIBILITY FOR AN EXTENSION?

A request was submitted by 3 trade unions
to the Minister of Labour to extend the
deadline for companies that did not meet
the required implementation date and to
provide for an automatic extension of the
instances that were not renewed under
the CSE reform.

The decree also lays out the conditions
under which the Social and Economic
Committee may transfer part of its
operating budget to the budget for social
and cultural activities. It should be noted
that the transfer of the balance of the
CSE's operating budget to the budget
dedicated to social and cultural activities
(ACS) is limited to 10%.
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THE MACRON ORDINANCES

The termination of
employment contracts

One of the main important changes
concerns the scale of the Labour Tribunal,
known in French as “baréme Prud‘homal”
or also “bareme Macron.” The objective of
this scale is to simplify and secure labour
tribunal litigation. It is a grading system
that tackles all the damages that any
labour court judge must apply in the event
of unjustified dismissal. In fact, Macron
had already tried to set up a scale before
his election (when he was a minister) but
it was deemed unconstitutional.

The application of this scale is the subject
of heated debate. Some labour courts
(courts of appeal) simply refuse to apply it
because they believe it to be
unconstitutional and against certain rights
and freedoms.

DISADVANTAGES

The scale does not apply when the
dismissal is null and void due to a
violation of a fundamental freedom,
harassment or discrimination.

ADVANTAGES

It has brought employers and employees
to their senses to know where the
negotiation stands by setting limits that
facilitate negotiation and avoid spill over
effects.

WARNING

It only applies to damages related to the
termination of the employment contract
and it covers conflicts over working time
only.
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THE LAW "AVENIR PROFESSIONNEL"
IS BRINGING A SEA CHANGE

The law was passed on September 5th 2018
and it aims to reform the field of
professional training. It was also
described as the law that will bring the
freedom for employees to choose their
own training path and career. One of the
main changes is the implementation of the
“Compte Personnel de Formation” (CPF)
as the one and only tool for dealing with
training. An app has been developed to
help employees handle their training plan.

A POWERFUL TOOL TO FIGHT AGAINST
DISCRIMINATION

The law is also bringing changes to other
fields such as discrimination against
women and number of employees with
disabilities. First, the law is giving
companies a powerful tool to fight against
discrimination between men and women.
Right now, the gender wage gap is 9% for
the same job and it can increase up to 25%
when we look at the entire career. It
becomes urgent for French companies to
address that problem.

What does the law do to fight against

such a discrimination?

For companies that employ more than 50

people, it implements a detailed grading

system that considers several criteria such

as:

e The differences in
between men and women;

e The number of promotions;

e The number of raises;

e The number of women in the top 10
highest wages;

e The number of raises given to women
after maternity leave.

remuneration

HOW DOES THE GRADING SYSTEM WORK?

Those criteria are used for different age
and job categories. Then, points are given
out to determine the state of things for
discrimination in the companies. The
results of this grading system are then
published on the company’s website. If the
results are showing discrimination, then
the company must take corrective
measures in order to improve the
situation and it also has the obligation to
publish those measures.

The rule is that if the company has a
75/100 score, then it complies with gender
equality. However, if the score is below
that number, then the company has 3
years to increase the score by putting in
place measures that will be presented at
the annual negotiation meeting
(“Négociation Annuelle Obligatoire”).

This new system is making companies
liable for the instances of discrimination.
They have no other choice but to take
action to change things. It is an addition to
all the other tools that they have, and the
hope is that companies will be safe and
equal places of work for women.

THIS IS AN IMPORTANT STEPPINGSTONE IN
THE FIGHT AGAINST DISCRIMINATION!
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THE LAW "AVENIR PROFESSIONNEL"

ZOOM ON THE DECREES OF JULY 26TH, 2019 RELATING TO
THE UNEMPLOYMENT INSURANCE SYSTEM

What is determining here is that the Law
"Avenir Professionnel" brings a
universality to unemployment insurance,
considering the economic and social
reality, and forms of professions that
evolve. The breach is toned down for the
resigning ones, and the self-employed
workers see a "safety net" to be brought to
them in case of economic losses in
particular, which allows them to explore
new professional horizons. According to
the Ministry of Labour, this is an
opportunity for "those who dream of doing
something else, who are suffering or who
have a project to start a business".

Nevertheless, if this measure is applauded,
demanding conditions of implementation
blacken the picture.

THE GOVERNMENT'S
GOAL: TO RESERVE THE
MEASURE FOR PEOPLE
WHO HAVE STOPPED
INVOLUNTARILY.

The amount of compensation for the self-
employed workers will be 800 € per
month for 6 months.

Are you self-employed, and you want to
benefit from this replacement income?
You must:

e have been self-employed for at least
two uninterrupted years in a single
company;

¢ be looking for a job and prove previous
incomes of at least 10,000 euros per
year;

e any other resources must be less than
the amount fixed for the solidarity
income (RSA), which is 559.74 euros;

e have been the subject of a receivership
with the eviction of the manager, or a
judicial liquidation.

This last condition means that it is
therefore mandatory to go before the
commercial court when there is a
cessation of activity, which is rare, and
limits the number of beneficiaries. The
government's goal: to reserve the measure
for people who have stopped involuntarily.
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THE LAW "AVENIR PROFESSIONNEL"

A ZOOM ON THEBECREFESROEIUINE26TH, 2019 REEATING TO
THE UNEMPLOYMENT INSURANCE SYSTEM

While unemployment insurance in
principle only compensates employees
who lose their job involuntarily,
exceptions already existed, such as
employees who resign to follow their
spouse who is transferred to another
region.

Nevertheless, if your letter of resignation

is ready to be deposited on the desk of

your HRD, not so fast! All resigning
employees will not be able to claim
unemployment.

Indeed, if the conditions of access to the

compensation are widened but the

conditions of application remain very
strict:

e you must have a professional retraining
project requiring the follow-up of a
training course, or a business creation
or takeover project;

e the “real and serious” nature of your
project must be certified by a regional
inter-professional joint committee
(CPIR), which replaces the Fongecif;

e you must have been employed
continuously for the previous 5 years;

e you must look for a job, or implement
your project, to continue to benefit
from the compensation;

e a serious control of the project will be
carried out within 6 months.

The process is also framed in time: you
must register at P6le Emploi no later than
six months after validating your project,
and twelve months after having submitted
your resignation.

Q

DO YOU HAVE DOUBTS
ABOUT YOUR ELIEIBH 1
YOU CAN DOWNLOAD AND
FILL OUT"A FORNMEGNEFEIS

GOVERNMENT WEBSITE

WWW.DEMISSION-
RECONVERSION.GOUV.FR.
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THE LAW "AVENIR PROFESSIONNEL"

THE DECREES G @R =2 019" ON THE OBLIGATION OF
EMPLOYMENT OF DISABLED WORKERS IN A NUTSHELL

The employment rate of people with
disabilities remains at 6% of the
company's workforce, but the calculation
method changes from January 1st, 2020.

A PRIORITY FOR DIRECT EMPLOYMENT

The 6% quota of disabled workers in
companies with more than 20 employees
can now only be achieved with direct
employment. Indeed, the fact of using
external companies, themselves
employing workers with disabilities, made
it possible to reach the fixed quota. From
now on, the use of these companies will be
deducted from the contribution to be paid.

Another novelty, the quota of 6% may be
revised every 5 years, evolving according
to the share of French people in a
situation of handicap, and the involvement
of companies in the employment of

disabled workers.

ALIMITATION OF AGREEMENTS, FOR A GREATER
CORPORATE RESPONSIBILITY

The obligation of employment will no
longer be determined institution by
institution, but for the company as a
whole. This allows entities with less than
20 employees to be included in the
contribution.

As for the three-year
agreements which, through a "global"
policy of employing people with
disabilities, can be exempted from the
contribution, a solution widely accepted
by the major groups, they can only be
renewed once one time.

company

A SIMPLIFICATION OF THE DECLARATION OF
OBLIGATION OF EMPLOYMENT OF WORKERS
WITH DISABILITIES

The simplification of the employment
obligation system, which results from the
abolition of certain deductions and the
abolition of the specific declaration for
calculating the obligation of employment,
which will be carried out via the
nominative social declaration (DSN in
French), with URSSAF. Thus, the first
declaration of companies with at least 20
employees made via the DSN will be for
the year 2020, and established in March
2021. However, from January 2020, all
employers will have to identify in the DSN
their employees who are beneficiaries of
the obligation of employment of workers
with disabilities.

PAGE 7



THE LAW "AVENIR PROFESSIONNEL"

AN ORDINANCE FOR "ENSURING CONSISTENCY" OF AUGUST
2T EL 2019

The aim of this ordinance is to correct the »Set up

inconsistencies between the Labour Code
and the law "Avenir Professionnel”, but
also provides real details about the law.
»From 2020, URSSAF\ has been
entrusted with the management, litigation
and sanctions implemented in the case of
the obligation to declare employment of
workers with disabilities.

EEEEE -

in 2014, the system of the
professional interviews will know in 2020
its 1st threshold of 6 years. The employer
can justify the completion of an inventory
of the professional career of the employee
during the professional interview in two
ways:

e or by applying the law of 5 March 2014,
by demonstrating that the employee
has benefited from the scheduled
interviews and from at least two of the
following three measures: 1 ° having
attended at least one training course; 2
° having acquired certification elements
through training or validation of prior
learning; 3 ° having benefited from a
salary or professional progression;

e or by applying the law "Professional
Future" of 5 September 2018, by

demonstrating that the employee has
benefited from scheduled
and at
training.

interviews
least one non-compulsory
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THE LAW PACTE

PLAN D'ACTION POUR LA CROISSANCE ET LA
TRANSFORMATION DES ENTREPRISES

This law was passed on May 22nd, 2019
and it deals with the growth and
transformation of companies. The idea is
to relax or remove some formalities that
apply to companies, particularly for SMEs.

This is a very technical reform but has an
advantage over threshold effects (“les
effets de seuil”). There would be more
than 200 threshold effects in labour law.
The Labour Code has a role to consider
whether a provision will apply depending
on whether the threshold is crossed or
not.

Until then, two methods existed for
calculating the thresholds, presented in
Articles 1111-2 and 3 of the Labour Code
and Article B130-1 of the Social Security
Code. But the two Code sometimes
referred to the other's methods of
calculation. The reform now allows to
apply a single method. The idea is to
simplify the procedure so that there is
only one computing device. Article L130-1
of the Social Security Code has therefore
been created. But there are of course
exceptions, particularly in terms of staff
representation.

66
THE CROSSING OF A

THRESHOLD WILIE
ONEX BEEBEECT IVE IF
IT HAS BEEN REACHED

OREXCEEBED FOR 5
CONSECEE VE

CALENDAR YEARS.

99

One of the simplifications is that companies
will now stop calculating the workforce over
a rolling three-year period and opt instead
to calculate an average annual workforce
per calendar year.

Thus, only companies that have durably
crossed a threshold will be subject to the
provisions related to this threshold.

The crossing of a threshold will only be
effective if it has been reached or exceeded
for 5 consecutive calendar years. It is only
then, therefore in the sixth year, that
companies will actually be subject to their
new obligations.
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THE LAW PACTE

PLAN D'ACTION POUR LA CROISSANCE ET LA
TRANSFORMATION DES ENTREPRISES

EXAMPLE OF A RULE TRIGGERED BY THE
CROSSING OF THE THRESHOLD OF 50 EMPLOYEES

If in 2020, 2021, 2022, 2023 and 2025 the
workforce is more than 50 employees but
in 2024, it is less than 50 employees, the
threshold has not been reached for five
consecutive years: the employer will not
have to apply the rule triggered by
crossing the threshold.

Moreover, the downward crossing of a
membership threshold during a full
calendar year (from 1 January to 3l
December of year x) will have the effect of
exempting the employer from the
obligation in question from the following
year. If the size of the firm declines to a
level below the threshold triggering a rule,
this threshold will have to be reached
again for five consecutive years to
generate the obligation.

For example, in the case of our company,
whose workforce fell below 50 in 2024, it
will have to be overtaken in 2025, 2026,
2027, 2028 and 2029 to trigger the
obligation.
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The thresholds concerned are the FNAL
contribution, the deduction of employer
contributions on overtime, the exemption
from the social security plan on the
financing of supplementary benefits, the
training contribution, the transport
payment starting from 11 employees, the
participation in the construction effort
starting from 50 employees, the right to
exemption from contributions in the ZRRs
and the provisions of the Social Security
Code linked to a membership threshold.

The law also introduces the principle of
neutralizing threshold effects. The idea is
to reduce the effects of the crossing of the
staffing thresholds, whose overtaking
leads to new social and fiscal obligations
for a company (e.g. new social
contributions, a mandatory election of
staff representatives...).

As of January 1st, 2020, for these
obligations to become applicable, the
company must have crossed the legal
threshold for 5 consecutive years.

At the same time, the text raises several
thresholds from 20 to 50 employees. The
threshold of 20 employees, which is found
In numerous texts, disappears from the
Labour Code (apart from the threshold of
compulsory employment of workers with
disabilities, which remains fixed at 20
employees).

These two measures are mainly aimed at
encouraging hiring in SMEs, so that the
fear of exceeding a threshold does not
become a brake on new hires.
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THE LAW "FINANCEMENT POUR LA
SECURITE SOCIALE"

It is to be passed in 2020. Rewarding work
and protecting the weakest, the Social
Security Financing Bill (PLFSS) is part of
the transformation of the social protection
system in line with the commitments of
President Macron.

This law proposes a renewal of the
exceptional purchasing power bonus
(Prime Exceptionnelle de Pouvoir d’Achat,
PEPA), it is an emergency law to try to
calm the tense situation of 2018.

Three flagship measures are announced:

e An increase of the SMIC to 100 € per
month;

e Announcement of the acceleration of
the exemption scheme for overtime
income tax;

e The opening of the possibility for all
companies to pay a bonus of a
maximum amount of € 1000, this bonus
being totally exempt from all charges
and taxes. This exemption only benefits
employees with less than three annual
minimum wages (ie € 55,529). This
bonus must be prorated for part-time
work and there is an obligation to pay
the bonus to temporary workers who
were present when it was completed.

The finance law also gives new deadlines
for setting up a profit-sharing agreement
-this is more of a gainsharing plan, but in
reality, the French scheme is straddling
the gainsharing plan and the profit-
sharing plan-, which must be put in place

before the payment of the bonus. This
agreement can last only one year whereas

before it had to be put in place for 3 years
minimum.

The law also proposes a unification of
social recovery around the URSSAF. The
idea is to completely make the URSSAF the
main tax collector.

A RENEWAL OF THE
EXCEPTIONAL
PURCHASING POWER
BONUS (PRIME
EXCEPTIONNELLE DE
POUVOIR D’ACHAT,

PEPA) ,’

Regarding unemployment insurance, we
will determine a separation rate, ie the
number of employees that we send to Péle
Emploi in relation to the number of
employees of the company. At the end of
the year the URSSAF will calculate the
separation rate in the company and
compare it to the separation rate of the
sector. If the separation rate is worse than
that of the sector the unemployment
insurance rate will increase, if it is better
the unemployment insurance rate will
drop. This will be applicable for the first
time on the payroll of March 2021.
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